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.. PI:'OJaO." OOMll1l8ioa. of 1•• of ....11_ P. Da.i••• ~ ~ ....i9Ilttt­

••r.ic. ~ UDder-Hr." .rea. ~ be pl:'OYicled by OIlio belio A.aoci.~•• , lac. .re

.rroaeou. aDd _.~ be reject... CO.~r.&y ~ ~ ••••n1o&. of Da.i., oaA'. _

.i91l~tt- ••r.ic. i. cIeCli.ioaalll' .i9Dificaa~ aDd UlI. d.Hr.iDg' of • pr.f.reaG.

i ••iew of U. f.ct that _iU.r Da.i. sor tile oU.r OOIIpe~iag .pplicaat. W01Ild

pro.ide aDl' Dew ai9Ilt~t- ••r.ic. ~ WMler-••r." .r_••

.. proJaO'" GOIlcl_ioa. of 1•• of UP aroa4c••tiag COrp••• ~ Ui. _t~.r

of aigllttt- oo••rap _.t .1ao be rejec~". It f.il.. ~ cit. ~ aDl' c•••

precedaat ia ••ppon of it•••••nion••

Da.id A. lliJag.r _.t be deai" .11 ia~egr.tioa credit. III Ili. proJaO'"

fill4iag. of f.ct, _ f.il.. ~ ••&DC•••Pecific aDd coa.iaciag pI:'OJaO••l ~

di•••t or t.raiaat. Ili. cllrreat f1l11-tt- OClcapa~ioa aDd b••ia... •• • laad

d...loper. tiag.r .Uipll' f.iled ~ _t Ili. bllrdea of proceecliag .i~Ja tile

••ideac. aad Ili. barn. of proof •• ~ Ui. _tt.r.
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IAtiro4pctii.

1 • OIlio lla4io Aa8OCi.~•• , lac. ( OIoaa01 ), by i~. .~~orael'., pur._~ g

8ecl~iOll. 1.263 aad 1.26' of ue co-i••i.'•••1•• , laerebl' .1IbIIi~. i~.

oOllNlida~ed repli•• g t:Jae propo.ed IJ.-.U.... 01 I.~ aad ooaol••i •• 01 1.. of

8hell_ P. Da.i. (OIDa.i. OI ), UP .r0a4o••~iag Corp. (OIUpOl), aDd Da.i4 A. aia9.r

(OIaiag.r Ol ). ft. I.il.re of GIlA g c~~ oa aal' partic.l.r propo.e4 fiD4iJ19 of

I.c~ or coacl••ioa of 1.. abo.14 DO~ be coa.~&'\Ie4 •• • coac•••ioa •• ~o ue

.ccur.cl' of ue propo.ed fiDdiJ19 or coacl••ioa. ID r.pll' g ~h. propo.ed

fiDdia9. of f.c~ .Dd coacl••ioa. of 1••, oaa .w.i~. U. followiag c~~••

lepli.. W _11- P. Dayi.

2. Da.i., ill her propo.ed coacl••i •• of 1••, .~ par••• ,a-", ooa~"'.

~~ ORA wo.14 be _~i~led g DO 4eci.ioaalll' .igaificaa~ cOlapar.~i.. .igaal

co••r.g••4.aa~.g. ba.ed 1IpOIl i~. pro.i.ioD of aew aigh~~iIIe ••rYic. g WMter­

••rYed .rea.. ~.r, Da.i. r.li•••poIl c•••••hich .re iIlappo.i~....

f.c~..lll' 4i.~iIl9\Ii.ll.abl.. Ia ~.. c•••• , oall' • Dew 5U ••rYic. wo.14 _

pro.i4ed, U.re wer. off-••~~iag co••r.9. pref.r_c•• , .11 U ••pplicaa~. would

pro.!4e .... Dew ai9"~~iIIe ••rYic. g wader-••rYed .rea., or U.re va. Dew

••rYic. g • _ll.r a.-ber of perNa. uaa wo.14 be pro.i4ed bl' OD. lIo~h. Dew

'~h .Dd 5~h aigla~~iIIe ••rYic. g 2,43' perNa. wo.14 be pro.i4e4 bl' OD. Da.i.

wo.14 pro.i4. IIQ. Dew aigll~~iIIe ••rYic. ~o wa4.r-••rYe4 .re.. aa4 wo.14 1lO~ be

.D~itle4 to -I' off-••~tillg co••r.g. pref.rWDc.. Da.i. propo.ed fiDdiag., .~

par••• '1-".
3. Da.i.' reliaace .poa larrY lJd.cl.l.U, 7 Pee ac4 1, 11, a. 15 (.... 114.

1992), i. woef.ll!' ai.pl.oed. ftere, U. pro.i.ioa of • aew 3rd aigJattille

••rYic. g '12 peraoa. va. 4eci.ioaalll' ia.igaificaa~ bee•••• aaoU.r .pplic..~

wo.14 pro.i4•• Dew JJMI aigla~~iIIe ••rYic. g 2,13' per.oa.. Ish, 10, par.. 'I.

Da.i. wo.14 pro.i4e aR aew Digla~tille ••rYic. to UD4.r-••rYe4 .rea.. Da.i.,

propo.ed fiDdiJl9., .t par••• '1-".
,. Da.i.' reliaao. gpoIl Mark L...],tpnr, 51 U2d 1006, 1013-101' (....

84. 191') i ••1N woel.lll' ai.pl.ced. ft.re, DO pref.rWDC. va. 9i••D for ue
pro.i.ioD of • Dew 5th aigJattille ••rYic. bee•••• aIlOth.r .pplicaat wou14 pro.i4e

M
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• ... .tSiIl _igla~~iIIe ..nic. 1:0 • 9X'ea~.r _u.ber of per.cm•• ea., ~ a4.....a~

..re off-••~~iIUJ. lSL., lOU-lOU, par.. 21. Da...i. would pro...ide aa ...

_igh~~iIIe ..nic. 1:0 uader-••ned .re••• Da...i., propo.ed fiadiq., .~ para•• f8­

ft.

5. DI...i. coa..._i_~ly igaore.~ 1Mt1diag of IIrk L. !Io41iaqer, lOU-lOU,

par••• 20-21, 'tha~ coy.rage pref.reac•••re •••zoded for .ub.'t..'ti.l diff.reac••

18 ~ pro...i.io_ of 3rd, 6'th, aDd ...... 5'th _.. ai9h~'tiae ••nic... ....a1IQ,

IIa1;ro 1I'9A4c:"1;iM. lac., 57 D2d 6fO, 6f9, para. 18 (...... Bel. 1986); Ori'1;iM

lroa4c"1;iaq of ~ lieU",•. Ipc., 57 D2d 87, 91-92, par•• 9 (...... Bel. 1986);

Wio Joaegoro. Ipc., 55 D2d 991, 996-997, par••• 12-13 (...... Bel. 1986). Ia

~h. ia.'taa't c••• , ORA would pro...id. a.. aigh~~iIIe ••nic. 1:0 • 1:o'tal of 2,f36

perlOll. • Da...i. would proYid. PQ ... aigh~~iIIe ••nic. ~o UIld.r-••ned 'X'ea'.

Da...i., propo.ed fiadiAg., .~ par••• 68-f9. Accordiagly, ~hi. i •••ub.~u~i.l

diff.reac••arru'tiag • pr.f.reac. for ORA.

6. Da...i., ill laer propo.ed coaclu.ioa. of 1••, .'t par.. 97, ai••~.'t••

ea-i..ioa policy I»y '1I99••~iq 'tha't a.. aigh't~iae ••nic. pro...i4ed I»y u

.pplicut i. eoa.id.red .ub.'tu~i.l or 18.ub.tuti.l ba.ed upoa th. pere..'tage

of th. a.. aighttiae ••nic. 1:0 'the o....r.ll ••nic. pro...ided I»y 'that .pplieut.

1Iowe....r, 'the correc't ly.i. i.~ perc..'tag. diff.reac. Nt_a 'the .pplic..t.

ia th. pro...i.ioa of aighttiae ••nie.. Wio .zoa.iboro. Ipe., 997, par•• 13,

diff.r..c. Ht__ 'the applicut. of oaly 7.5' 18 _.. aighttiae ••nie. i.

coa.idered .ub.tuti.l diff.reae•••rru'tiIUJ • pr.f.reac.. Ia 'the 18.'tu't c••• ,

ORA' ••d....a't.g. ia ~ pro...i.ioa of ... aigh'ttille ••nic. i. 2,634 ,. TIli. i.

uaqu••'tiollll»ly • .ub.taa'ti.l diff.r..e. I»e't...a 'the co....r.g. propo••l. of the

o'th.r .pplicut.... 'therefore ••rru't•• pref.r.ac. for ORA.

7 • Da...i. .lao .rroaeou.ly reli•• UpGa Ipi1;i.l Deci.ioa. where 'the .....i ..

Board aDd 'the ea-i••ioIl 'pPar..'tly did 1lO't .ffira 'tha't par't of 'the deai.ioa

d••liq .ith .igaal co....r.g.. Accord18gly 'th... c.... h..... IlO precedea'tial

....lu.. !rIl. III•• lledi. lare.u, 18 i't. propo.ed coaclu.ioa. of l.w, .t par•• 1,

correctly ci't.. coa'trolliag eo.ai••ioa preced..t •• 'to 'tIli. ..tt.r. ...,

- 2 -



1or1;h.ra 1M COrp., 100 rec24 aat, '96, pa..... t-l0 (.... lid. 1986), ••ay .li. ~

co.....ga pref.....c. • ..rda4 for pro.i..i.oa of DeW ai.gh~~i.aa .....i.c. ~ uad -

.....ad .......

I. oaA'. pro.i..i.oa of aew aigh~~i.8e co••r.g., howe••r .li9h~, i. of

po~an~i.l daci.ioaal .ipificanc.. Ia ~ ••an~ ~~ Da.i. aa4 ~ ~r

.pplicant.••re 49Diecl .i.a~...t.ioa crecli.t:, .iggal co••r.g. bacoIte. ~ 4acidiag

f.ct:or i. «:hi. procaadiag. Alt.hougll OD wou14 pro.i4e .ew Di.9ht:~iIIe .....i.c. ~

oaly 2,63' pe"80D., t:hi. i. a•••~.l•••• cl••r-cut: diff...anc. iD~ propoHl.

of t.h. coapet.iDg .pplican~.. ft. o«:h.r .pplicant.. would proYid. A2 aew .igh~t:i.8e

.....ic. ~o UD49r-_...ad .re... Ia clo•• coapara~i•• c•••• , ••an ...11

4iff.reac•• can ~il~ t:Jae 4aci.ioa.

"li•• to UP 1rM4q••1;iM corp.

t. UP,.i.a i~. Propo.ad coaclu.ioa. of 1..., .~ par•• ", .i.ail.rlJ'

coa~9D4. ~~ oaA'. a4.an~.g. iD ai9ht:~iIIe co••r.g. i. -negligibl.- aII4 t:Jla. 1lO~

4e.....iDg of • pref.....c.. Bove••r, ASP ci~•• to DO c ••• 1.... It••zov-t.

au.t th.refore be rej~ad •• ua.upportad.

lapli•• to payid A. 'iPUr

10. 1liDg..., iD Ili. propo.ad fia4iDg. of f.ct, .~ par•• 5, .~.~•• ~~ Jaa

..ill t.raiDat••11 oU -.plo,....~ iD ord.r ~ GeIl.r.l r of t:Jae

propo.ad w••~....ill••t.~ioa. Bove••r, Jaa f.il. to .claaowleclg. Ili. cur....t

-.ploJll9at ••• laJl4 deY.loper aa4 f.U. ~ .xpl.iD how i~ would Jaa t.raiDa~ecl.

Noreo••r, h. f.il. ~ .ckaowleclg. hi••xi.~iDg l.ad 4•••lo~a~ bu.i.... aad

f.il. to .t.te ~.r i~ would be 8014 or aew aaDag__t would be ob~.iaa4

(Riag.r .x. 2, p. 1; ~. 163, 151).

11 • The.. Gai••ioa. bJ' Riag.r aad hi. f.ilure ~ .d.anc. • .Pacific aad

coa.iDCiDg propo••l ~ di•••~ or t.raiDa~. Ili. currant full-~iae occapatioa aad

bu.iD... ar. f.~.l ~ hi. .i.a~egr.tio.pladg.. n. v.ry .xi.~anc. of an out.id.

bu.iD... iat.r••t. reDder. qu••tioaabl. aD integratioa c~t.aeat. iD «:h. ab.aac.

of .dditional .howiag. bJ' t.he .pplic.at: •• t:o «:h. reliabilit:J' of it:. iD~r.t.io.

pledg.. Bluc.tt IroAdc••tiM CO., 17 PCC2d 227, 230, par•• 7 (.... Bel. 1969).
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Applic..~. ha". ~ IN..... w ••t.abli.1l IIow tiler "ill .ffec~..~. t.laeir

ia~..r.~iOll propoAl.. gpbep-'··riqy. LY., 5 PCC ao4 3781, 3785, para. 28

(1990). !.'o -.t. Ui. bardell, ...pplic..~ _.~ P"'_~ a "~aileel aad COD"iacb,g

pl.. a. w bow i~ "ill .cca_oda~. o.~.id. blI.ia... i.~.....~. "itla i~.

ia~..r.~iOll propo.al. ..... Iroaclea.1;iM CO., 6 PCC acd 912, 924, •• 63 (....

lei. 1991).

COpsl··ioA

12. ...eel .... t.Iae record ."i4eac:. aad upoa ee-i••iOIl precedea~, GIlA i •

..~i~leel w a deci.ioIIallr .igaific..~ .igaal coy.rA9. p...f.reac. o".r t.Ile ot.Iler

.pplic..~. bee.... of i~. pro"i.iOll of .... .ip~~u.. _r.ic. w 1IAder-••r.eel

.rea.. ...eel .po. t.Ile record ..ideace aad .POIl ee-i••io. prececlea~, Jliager

faileel w c.rry Ili. barclea of proceecliag "itla ~ ..id••c. aa4 b.rdea of pl'OOf

a. w Ili. ia~..ra~io. pledg.. Accordiaglr, he 18 ••~i~led ~o DO i.~..ra~iOD

creeli~.

~, ia "i_ of ~ forego!a9, t.Ile Pr••idiag JlIdg. i. recpe.~eel w

.do~ tile propo.eel fiadiag. of fac~ aad CODcl••io•• of 1." of 01lA aad w ...jec~

tJao.. of ~Il. o~ll.r .pplic..~••

".pec~fll1lr .ubai~~eel,

~IR 5 SAKPORD, P.A.

MOYe.ber 4, 1993

020970.00001 0RA.114
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I, 8Up1lea ~. T.1••rtoa, all a~'toaoaey i.a 'tIM law fina of JlcJlair , _fon,

P.A., do -rebr c.Rifr ~~ oa tJai. &tJa da, of ....-ber, 19'3, Ilia•• callHcl 'to

be Iaaad de1i••red. or _i1e4, U.8. _i1, po.~ prepaid, a COPf of tJae foregoiag

·COIl..1i"~e4 bp1i•• 'to Propo.e4 Pillclillg'. aa4 COIlc111.ioa.· ~o tJae fo11owiagl

fte JIoIIoru1. "a1~.r C. Ki11.r*
AillIIaiIli.t.ra~i.. Law JwIge
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IIOOIa 213
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"alli..., D.C. 2055&J_. 8b00k, .~ire
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IIOOIa 7212
2025 .. 8~reet, ••w.
wa.lliagt;oa, D.C. 2055&

Art.Iallr V. "lea4l1ik, ....ir.
8aitJawick , "1ea411ik, P.C.
1990 .. 8~ree~, ••".
1I1Ii.t.e 510
"allia9toll, D.C. 20036
Co1IIl••1 for Da.i4 A. aiAgerJ_. A. Jroerller, --..ure
Baraff, ....rIler, 01....r " 1IoC:b.beZ'9, P. C.
5335 wi8COll.iD A._.•,•.w.
llui~. 300
.aa~, D.C. 20015-2003
Co1IIl••1 for UP Broa4caa~iIlg' COrp •

• ric 8. Kra••~., ....ire
Browa, PiDa " .i.~.R, ClaaR.red.
1'20 • ~reet, ••••
81Ii~. 660
"allia9toll, D.C. 20036
CO......1 for Wilbura IIld.a~ri.a, Illc.

DaD J. AlpeR, • ..-t.re
Law Offic. of DaD J. AlpeR
1250 00IlDec~ic1l~ A...ae, ••W.
Waalaillg't.Oll, D•C• 20036
C01lll••1 for SIl.ll_ P. Da.i.
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